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2003 Senate Bill 49
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2003 WISCONSIN ACT

AN ACT to renumber and amend 907.01 and 907.02; to amend 227.45 (1) and 907.03; and to create 227.45 (1m),
907.01 (3), 907.02 (1) (a), (b) and (c), 907.02 (2) and 907.02 (3) of the statutes; rel_ating to: evidence of lay and expert

witnesses.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SECTION 1d. 227.45 (1) of the statutes is amended to
read:

227.45 (1) Except as provided in sub. (1m) and ss.
19.52 (3) and 901.05, an agency or hearing examiner
shall not be bound by common law or statutory rules of
evidence. The agency or hearing examiner shall admit all
testimony having reasonable probative value, but shall
exclude immaterial, irrelevant or unduly repetitious testi-
mony or evidence that is inadmissible under s. 901.05.
The agency or hearing examiner shall give effect to the
rules of privilege recognized by law. Basic principles of
relevancy, materiality and probative force shall govern
the proof of all questions of fact. Objections to eviden-
tiary offers and offers of proof of evidence not admitted
may be made and shall be noted in the record.

SECTION 1g. 227.45 (1m) of the statutes is created to
read:

227.45 (Im) Other than cases under s. 59.694 or
62.23 (7) (e), an agency or hearing examiner is subject to
the provisions of ss. 907.01, 907.02, and 907.03.

SECTION 1q. 907.01 of the statutes is renumbered
907.01 (intro.) and amended to read:

/907.01 Opinion testimony by lay witnesses.
(intro.) If the witness is not testifying as an expert, the

* Section 991.11, WISCONSIN STATUTES 2001-02 : Effective date of acts.

witness’s testimony in the form of opinions or inferences
is limited to those opinions or inferences which are ratie-

nally all of the following:
(1) Rationally based on the perception of the witness

(2) Helpful to a clear understanding of the witness’s
testimony or the determination of a fact in issue.

SECTION 2. 907.01 (3) of the statutes is created to
read:

907.01 (3) If the testimony is given in a case other
than a criminal case or a case brought under ch. 980, not
based on scientific, technical, or other specialized knowl-
edge within the scope of a witness under s. 907.02 .

SECTION 3. 907.02 of the statutes is renumbered
907.02 (1) (intro.) and amended to read:

907.02 (1) (intro.) If the testimony is given in a case
other than a criminal case or a case brought under ch. 980

and if scientific, technical, or other specialized knowl-
edge will assist the trier of fact to understand the evidence
or to.determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion
or otherwise- if all of the following criteria are met:

SECTION 4. 907.02 (1) (2), (b) and (c) of the statutes
are created to read:

907.02 (1) (a) The testimony is based upon sufficient
facts or data.
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(b) The testimony is the product of reliable principles
and methods.

(c) The witness has applied the principles and meth-
ods reliably to the facts of the case.

SECTION 5. 907.02 (2) of the statutes is created to
read:

907.02(2) Notwithstanding sub. (1), the testimony of
an expert witness may not be admitted under sub. (1) if
the expert witness is entitled to receive any compensation
contingent on the outcome of any claim or case with
respect to which the testimony is being offered.

SECTION 5Sm. 907.02 (3) of the statutes is created to
read: :

907.02 (3) If the testimony is given in a criminal case
or a case brought under ch. 980 and if scientific, techni-
cal, or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify
thereto in the form of an opinion or otherwise.
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SECTION 6. 907.03 of the statutes is amended to read:

907.03 Bases of opinion testimony by experts. The
facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by
or made known to the expert at or before the hearing. If
of a type reasonably relied upon by experts in the particu-
lar field in forming opinions or inferences upon the sub-
ject, the facts or data need not be admissible in evidence

in order for the opinion or_inference to be admitted.
Unless the testimony is given in a criminal case or a case
that is brought under ch. 980, facts or data that are other-
wise inadmissible may be disclosed to the jury by the pro-
ponent of the opinion or inference only if the court deter-
mines that their probative value in assisting the jury to
evaluate the expert’s opinion or inference substantially
outweighs their prejudicial effect.

SecTION 7. Initial applicability.

(1) This act first applies to actions pending on the
effective date of this subsection.
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State of Wisconsin
2003-2004 LEGISLATURE

CORRECTIONS IN:

2003 SENATE BILL 49

Prepared by the Legislative Reference Bureau
(June 20, 2003)

1. Page 3, line 1: substitute “principles” for “principal”.

2. Page 3, line 2: substitute “principles” for “principals”.

LRB-0671/1cce~1
KMG:ch

Minor clerical corrections in legiélation are authorized under s. 35.17, stats.; Sen-
ate Rule 31; Assembly Rule 36; and Joint Rule 56.
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2003 SENATE BILL 49

February 26, 2003 — Introduced by Senators WELCH, STEPP and KANAvas,
cosponsored by Representatives GUNDRUM, OLSEN, HINES, ALBERS, TOWNSEND,
McCorMmICcK, KraWCZYK, NAss, VUKMIR, MUSSER, VAN Roy, GUNDERSON and
LADWIG. Referred to Committee on Judiciary, Corrections and Privacy.

AN ACT renumber and amend 907.01 and 907.02; o amend 907.03; and to

create 907.01 (3), 907.02 (1) (a), (b) and (c) and 907.02 (2) of the statutes;

relating to: evidence of lay and expert witnesses.

Analysis by the Legislative Reference Bureau

Under current law, if a witness is not testifying as an expert, the witness’s
testimony is limited to those opinions that are rationally based on the perception of
the witness and helpful to a clear understanding of the witness’s testimony or of a
fact at issue in the case. This bill adds the additional limit that a nonexpert’s
testimony may not be based on scientific, technical, or other specialized knowledge
of the witness. '

Current law allows the testimony of an expert witness if that scientific,
technical, or other specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact at issue in the case. This bill limits the testimony
of an expert witness to testimony that is based on sufficient facts or data, that is the
product of reliable principals and methods, and that is based on the witness applying

‘those principals and methods to the facts of the case. The bill also prohibits the
testimony of an expert witness who is entitled to receive any compensation
contingent on the outcome of the case. ’

Currently, the facts or data in a particular case on which an expert witness
bases his or her opinion may be made known to the expert at or before the case
hearing, but if those facts or data are reasonably relied upon by experts in the field
in forming opinions about the subject, they do not need to be admissible into evidence
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in the case. This bill adds that facts or data that are otherwise inadmissible may not
be disclosed to the jury unless the court determines that their value in assisting the
jury to evaluate the expert’s testimony outweighs their prejudicial effect.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: I

v
i
' 907.01 of the statutes is r Zr-nbered 907.01 (intro.) and amended
to read:

907.01 Opinion testimony by lay witnesses. (intro.) If the witness is not
testifying as an expert, the witness’s testimony in the form of opinions or inferences
is limited to those opinions or inferences which are rationally all of the following:

(1) Rationally based on the perception of the witness and-helpful.

(2) Helpful to a clear understanding of the witness’s testimony or the

determination of a fact in issue. S g\ / O

SECTION 2. 907.01 (3 e statutes is created to read:

907.01 (3) “hased on scientific, technical, or other specialized knowledge

within the scope 6f a witness under s. 907.02 (1).

SECTION 8. 907.02 of the statutes is renumbered 907.02 (1) (intro.) and

amended to read: - / ‘f

907.02 (1) (intro.) Ifjscientific, technical, or other specialized knowledge will

assist the trier of fact to understand the evidence or to determine a fact in issue, a

witness qualified as an expert by knowledge, skill, experience, training, or education,

may testify thereto in the form of an opinion or otherwise. if all of the following

criteria are met:

SECTION 4. 907.02 (1) (a), (b) and (c) of the statutes are created to read:

907.02 (1) (a) The testimony is based upon sufficient facts or data.
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/1/ (b) The testimony is the product of reliable prL val and methods.
/2/ (¢) The witness has applied the 61:@1:‘1’ ? and methods reliably; to the facts of
3 the case. : A ne 56 / =

SEcTION 5. 907.02 (2) of the statutes is created to read:

907.02 (2) Notw1thstand1ng sub. (1), the testimony of an expert witness may

not be adm1tted~"\ f the expert witness is entitled to receive any compensatmn

contingent on theQutcome of any claim or case with respect to which the testlmony

Uneo §(/ ((> ya

SECTION 6. 907.03 of the statutes is amended to read:

is being offered.

907.03 Bases of opinion testimony by experts. The facts or data in the
particular case upon which an expert bases an opinion or inference may be those
perceived by or made known to the expert at or before the hearing. If of a type
reasonably relied upon by experts in the particular field in forming opinions or

inferences upon the subject, the facts or data need not be admissible in evidence in

15 order for the opinion or inference to be admitted. F

16— inadmissible may n& ]ee disclosed to the jury b inj
T‘?\ inference gn%?@ the court determines that thei i i isti j
18 evaluate the expert’s opinion or inferénce substantially outweighs their
prejudicial effect. \/ 3 ”"/ 5'\ jﬁ*

SECTION 7. Initial applicability.

(1) This act first applies to actions pending on the effective date of this

subsection.

e

(END)
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SENATE AMENDMENT 1,
TO 2003 SENATE BILL 49

February 3, 2004 - Offered by Senator WELCH.

1 At the locations indicated, amend the bill as follows:

— 2 M{ . _Page 2, line 10: delete “Not” and substitute /If the testimony is given in a

@«\3 D case other than a criminal case or a case brought under ch. 980, not¥.

4 1/2. Page 2, line 14: after “If” insert;}t’n‘e testimony 1§ given in a case other than ~

9'_/51 a criminal case or a case brought under ch. 980 and if’}.\.._v,,.__ .

s

Page 3, line 6: after “admitted” insert “under sub. (1)”.

7 A Page 3, line 8: after that line insert:

ECTION 5m. 907.02 (3) of the statutes is created to read:
907.02 (3) If the testimony is given in a criminal case or a case brought under

10 ch. 980 and if scientific, technical, or other specialized knowledge will assist the trier
‘/ 11% of fact to understand the evidence or to determine a fact in issue, a witness qualified ;’ |

as an expert by knowledge, skill, experience, training, or education may testify

()7 13 thereto in the form of an opinion or otherwiseX.
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1 \/‘5. Page 3, line 15: delete “Facts” and substitute nless the testimony is given

4 V{. Page 3, line 17: delete “unless” and substitute “only if”.

5 (END)
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ASSEMBLY AMENDMENT 1,
TO 2003 SENATE BILL 49

March 3, 2004 - Offered by COMMITTEE ON CORRECTIONS AND THE COURTS.

1 At the locations indicated, amend the bill as follows:

2 t/].. Page 2, line 1: before that line insert:

’/j/_jSE/C'IToN 1d. 227.45 (1) of the statutes is amended to read:

227.45 @ Except as provided in sub. (Im) and ss. 19.52 (3) and 901.05, an

5 agency or hearing examiner shall not be bound by common law or statutory rules of
6 evidence. Thé agency or hearing examiner shall admit all testimony having
7 reasonable probative value, but shall exclude imméterial, irrelevant or unduly
8 repetitious testimony or evidence that is inadmissible under s. 901.05. The agency
9 or hearing examiner shall give effect to the rules of privilege recognized by law. Basic
10 principles of relevancy, materiality and probative force shall govern the proof of all
11 questions of fact. Objections to evidentiary offers and offers of proof of evidence not
12 admitted may be made and shall be noted in the record.
13 SECTION 1g. 227.45 (1m) of the statutes is created to read:

J o T~
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1 227.45 (1m) Other than cases under /s. 59.694 or 62.23 (7) (e), an agency or
2 hearlng examiner is subject to the provisions of ss. 907.01, 907.02, and 907.03. l’
3 (/ 2. Page 2, line 1: delete “SECTION 17 and substitute “SEcTION 1q”.

4 (END)



